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APPENDIX-12 

IN THE COURT OF CHIEF JUDICIAL MAGISTRATE, SONITPUR 

TEZPUR 

 
Present:- Sri Nurjamal Haque, AJS, Chief Judicial Magistrate, 

Sonitpur, Tezpur 
 

[Date of the Judgment] 
29.03.2022 

 
 

[GR Case No-679 of 2015] 
 
 

(Details of FIR/ Crime and Police Station) 

COMPLAINANT : 

STATE OF ASSAM 

OR 

Md. Zakir Hussain, 

S/O:- Late Abdul Khalek Majumdar, 

R/O:- Garsinga Bihia Gaon, 

P/S:- Tezpur,  

Dist:- Sonitpur, Assam  

REPRESENTED BY 
Mr. Nalini Kanta Mishra, Ld. Addl. P.P 

Smt. Karabi Das, Asst. P.P. 

 

ACCUSED PERSONS 

Md. Riajul Haque, 
S/O:- Late Abdul Aziz 

R/O:- Ward No-1, Lalmati, 

P/S:- Tezpur,  

Dist:- Sonitpur, Assam  
 

REPRESENTED BY 
Mr. Dulal Ch. Nath, Ld. Counsel 

 

APPENDIX-13 

Date of Offence 
 

31.11.2014 & 31.12.2014 

Date of FIR 
 

15.03.2015 

Date of Charge Sheet 
 

30.06.2015 
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Date of Framing of Charge 
 

18.11.2016 

Date of commencement of evidence 
 

10.03.2022 
 

Date on which judgment is reserved 
 

NIL 

Date of Judgment 
 

29.03.2022 
 

Date of the Sentencing Order, if any 
 

NIL  

 

ACCUSED DETAILS : 

Rank of 
the 

Accused 

Name of 
the 

accused 

Date 
of 

Arrest 

Date of 
Release 
on Bail 

Offences 
charged 

with 

Whether 
acquitted 

or 
convicted 

Sentenced 
Imposed 

Period of 
Detention 
undergone 
during Trial 
for purpose 
of Sec. 428 

Cr.P.C.  

 
A-1 

 
Md. Riajul 
Haque, 

NIL NIL 

Section-
406 of 

IPC 

 

Acquitted NIL NIL 
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IN THE COURT OF CHIEF JUDICIAL MAGISTRATE, SONITPUR:: TEZPUR 

G. R. Case No-679 of 2015 

Under section-406 of Indian Penal Code 

 

Present:- Sri N. J. Haque, AJS,  

           Chief Judicial Magistrate,  

                      Sonitpur, Tezpur 

 

       State of Assam   
     –Vs–  

1. Md. Riajul Haque, 
S/O:- Late Abdul Aziz 
R/O:- Ward No-1, Lalmati, 
P/S:- Tezpur,  
Dist:- Sonitpur, Assam  

….…...Accused Person  
Advocate appeared: 
 

Mr. Nalini Kanta Mishra, Ld. Addl. P.P…………………………… For the State 

Mr. Dulal Ch. Nath, Ld. Advocate……………………… For the accused person  

 

Date of Framing of Charge   :- 18.11.2016 
Evidence recorded on   :- 10.03.2022    
Argument heard on   :- 29.03.2022  

Judgment delivered on  :- 29.03.2022  

 

J U D G M E N T 

History of Prosecution’s Case 

1. Prosecution case appears to be in a nutshell is that on 25.03.2015, one Md. 

Zakir Hussain lodged an ejahar before the Superintendent of Police, Sonitpur at 

Tezpur alleging inter alia that on 31.11.2014, the F.I.R named accused person 

received an amount of Rs.2,60,000/- from him by executing an agreement with 

a promised to supply 1,00,000/- bricks to him and on 31.12.2014 the accused 

person delivered 16,000 bricks out of 25,000 bricks in the first instalment to 

him. Ultimately, accused person failed to supply the remaining numbers of 

bricks and later when he asked the accused about the remaining numbers of 
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bricks, accused threatened him by showing fear of goons. It is further stated 

that accused till date not delivered the bricks to him and when he went to ask 

about the same he threatened him with dire consequences. 

 “INVESTIGATION” 

2. On receipt of ejahar, Ld. Superintendent of Police, Sonitpur at Tezpur 

forwarded the ejahar to the O/C of Tezpur PS for registering a case and 

investigation into. The O/C of Tezpur P.S on receiving the same registered a 

case vide Tezpur PS Case No-331 of 2015, under section-420/468 was 

registered and investigation into. On completion of the investigation, the I.O. of 

this case submitted charge sheet u/s-420 of Indian Penal Code against the 

accused person.  

CHARGE & TRIAL 

3. In pursuant to the court’s process, the accused person appeared before the 

court and he was allowed to go on bail. Copies u/s-207 of CrPC was furnished 

to the accused. After hearing both side, charge of offence u/s-406 of Indian 

Penal Code was read over and explained to the accused person to which he 

pleaded not guilty and claimed to be tried.     

STATEMENT OF DEFENCE 

4. The prosecution side to prove the guilty of the accused persons examined as 

many as three numbers of witnesses in support of this case. On perusal of the 

entire case record, it disclosed that instant case is pending since from the year 

2015 and till date only three witnesses were examined. On meticulous perusal 

of the entire case record, it disclosed that this court on several occasions issued 

summons upon one Md. Abdul Hai who was present at the time of executing 

the agreement between both parties and he as a witness put his signature on 

the said agreement (Shown his signature in the Agreement as witness) and 

consequently, E/O submitted report stating that said Md. Abdul Hai was not 

found at the locality and nobody knows whereabouts of said Md. Abdul Hai. As 

such, there is no further need of issue fresh summon upon said Md. Abdul Hai 

as reflected in Order dated-25.03.2022. The prosecution side has already 

examined three numbers of witnesses including the informant in support of this 
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case. Hence, considering the submissions of prosecution side as well as present 

facts and circumstances of the case, this court finds it sufficient to close the 

evidence. Accordingly, prosecution evidence is closed. Accused person was 

examined u/s-313 of Cr.P.C and his pleas of denial were recorded in separate 

sheet and the same kept with the case record. Accused declined to adduce 

evidence on their defence. 

ARGUMENT 

5. I have heard arguments of both sides, gone through the case record in the 

backdrop of evidences presented before this court by prosecution side. 

6. The points for determination in this case are:- 

Whether the accused on 01.11.2014 and 31.12.2014 under 

an agreement for sale of 1,00,000 bricks to the informant 

named Zakir Hussain for Rs.2,60,000/-, accused failed to 

deliver the bricks and misappropriated the consideration of 

Rs.2,60,000/- and thereby committed an offence punishable 

u/s-406 of Indian Penal Code?   

 

EVIDENCE OF PROSECUTION SIDE: 

7. In this case, charge under section-406 of Indian Penal Code was framed 

against the accused person, named, Md. Riajul Haque and in the backdrop of 

charge framed against him prosecution side has got the burden of prove that 

on 31.11.2014, the F.I.R named accused person received an amount of 

Rs.2,60,000/- from him by executing an agreement with a promised to supply 

1,00,000/- bricks to him and on 31.12.2014 the accused person delivered 

16,000 bricks out of 25,000 bricks in the first instalment to him. Ultimately, 

accused person failed to supply the remaining numbers of bricks and later 

when he asked the accused about the remaining numbers of bricks, accused 

threatened him by showing fear of goons. It is further stated that accused till 

date not delivered the bricks to him and when he went to ask about the same 

he threatened him with dire consequences. 

8. To prove the aforesaid contentions, the prosecution side examined as many as 

three numbers of witnesses including the informant in support of this case. For 

the sake of proper appreciation of the evidences on record, let us discuss the 
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point for determination in the backdrop of the evidences presented before this 

Court by the prosecution side.  

9. On meticulous perusal of the evidences presented by PW-1, this court finds that 

PW-1 in his evidence-in-chief deposed that he knows the informant and the 

accused person of this case. He also deposed that he heard that there was 

monetary dispute between the informant and the accused. He knows this much 

only. The cross-examination of PW-1 was declined by defence side.  

10. PW-2, Md. Munna Ali deposed that he knows the informant and the accused 

persons of this case. He also deposed that he does not know anything about 

the accused alleged incident. The cross-examination of PW-1 was declined by 

defence side. 

11. PW-3, Md. Jakir Hussain being the informant of this case deposed before the 

court that he knows the accused of this case. He also deposed that in the year 

2015 accused received an amount of Rs.3,00,000/- from him with a promise 

that he would supply bricks to him. But, subsequently, accused failed to supply 

the bricks to him. He further deposed that accused also did not return 

Rs.3,00,000/- to him for which he lodged the case against him. He identified his 

ejahar as P. Ext-1 wherein he put his signature as P. Ext-1(1). PW-3 in his 

cross-examination testified that he does not bring the agreement before the 

court. He also deposed that he forgot the contents of the ejahar. He denied the 

fact that accused did not receive an amount of Rs.3,00,000/-.   

DISCUSSION, DECISION AND REASONS FOR SUCH DECISION 

12. For the convenience of discussion and decision of all points for determination, I 

would like to discuss all three points together.  

13. It is worth mentioning that, the criminal jurisprudence of the country rests on 

the principle of proving the guilt of the accused persons beyond all reasonable 

doubt by the prosecution. There must not be any shadow of doubt on the 

truthfulness of prosecution case. This being the cardinal principle of criminal 

jurisprudence, we must scrutinize the evidence produced by the prosecution 

from all possible corners and must also test the veracity of the witnesses. If the 
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witnesses are found as wholly reliable on the point of guilt of the accused then 

only the accused can be held as guilty of the alleged crime. 

14. In the upcoming discussions this Court shall try to evaluate the evidences on 

record in the light of point for determination formulated hereinbefore and for 

the benefit of proper appreciation of evidences of record, I would like to throw 

light upon the prime accusation levelled against the accused by the prosecution 

in this case.   

15. In this case before entering into the evidences on record, I would like to 

discuss the prime contentions of the ejahar to appreciate the evidences 

carefully. The prime accusation levelled against the accused is that the 

informant claimed in his ejahar vide P.Ext-1 that the accused received an 

amount of Rs.2,60,000/- from him by executing an agreement over a stamp 

paper of Rs.20/- and subsequently accused person delivered 16,000/- bricks 

and further failed to supply the remaining numbers of bricks.  

16. On the basis of the contention of the ejahar after having an investigation, 

charge-sheet was filed and consequent to that charges under section-420 of 

Indian Penal Code was framed, explained and read over to both the accused 

person to which he pleads not guilty and claimed to be tried.   

17. In this case the prosecution side to prove the above said contentions examined 

as many as three numbers of witnesses including the informant in support of 

this case. I have carefully and meticulously perused the evidences on record 

and it is seen that the PW-3 is the informant of this case and PW-1 & PW-2 are 

the independent witnesses of this case. 

18. The criminal law rest upon the fact of burden of proof beyond reasonable doubt 

by prosecution side and the prosecution side to discharge its burden adduced 

both ocular and documentary forms of the evidences. 

19. In this case the ejahar has been exhibited as P. Ext-1. The admitted fact is that 

the informant in his ejahar pleaded that an agreement executed by the accused 

person received an amount of Rs.2,60,000/- from the informant on 31.11.2014 

and assurance to deliver one lakh bricks to the informant. The informant also 

alleged that as per the agreement the accused person should handed over total 
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25,000 nos. of bricks in the first instalment to him but he only delivered 16,000 

bricks to him. The agreement as pleaded by the informant in his ejahar not 

exhibited before this court by the prosecution side to substantiate the alleged 

fact of receiving an amount of Rs.2,60,000/- from the informant by the accused 

person.  

20. Now, coming to the evidences on record, it is seen that the informant as PW-3 

in his evidence categorically claimed that in the year 2015 accused received an 

amount of Rs.3,00,000/- from him with a promise that he would supply bricks 

to him but subsequently, accused failed to supply the bricks to him. He also 

deposed that accused also did not return Rs.3,00,000/- to him for which he 

lodged the case against him. He identified the ejahar lodged by him as P. Ext-1 

wherein he put his signature as P. Ext-1(1). PW-3 in his cross-examination 

admitted that he does not bring the said agreement before the court.  

21. As such it is seen from the evidence-in-chief of PW-3 that the accused person 

received an amount of Rs.3,00,000/- from the informant with a condition that 

accused shall supply bricks to the informant but accused failed to supply the 

bricks to him. The oral evidence adduced by PW-3 not reflects the agreement 

of receiving an amount of Rs.3,00,000/-. The said agreement has not been 

exhibited before this court to substantiate the allegation of informant against 

the accused person before this court. 

22. The oral evidence presented by PW-3 (Informant) disclosed an agreement 

executed between them over some monetary matter in respect of supplying 

bricks to the informant by accused. The agreement not exhibited by the PW-3 

before this court. In a case of this nature oral evidence is sufficient to the fact 

of transaction of money if the evidences corroborate that facts but when the 

witness and contentions of the ejahar demanded that there was agreement 

executed between the parties over the monetary transaction. Then it becomes 

mandatory before this court to prove that agreement to substantiate the fact of 

the alleged transactions between the parties. 

23. In this case in hand, although informant claimed that there was an agreement 

executed between him and the accused person but the prosecution side failed 
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to adduce the said documentary evidence to substantiate and corroborate the 

oral evidence of PW-3 before this court. 

24. Now, coming to the evidences offered by the independent witnesses, this court 

finds that PW-1 and PW-2 appears to be contradictory in nature as PW-1 only 

heard that there was monetary dispute between the informant and the accused 

and PW-2 does know anything about the incident. PW-1 fully contradicts the 

versions of PW-3. So, oral evidences presented by the witnesses not appear to 

be supportive and corroborative with the documentary forms of evidences. If 

there was any agreement executed between both the parties over the entire 

monetary transaction? Then the I.O must have seized said document during the 

time of investigation. The admitted fact is that there is no agreement exhibited 

before this court to prove the alleged transaction as claimed by the informant. 

On careful perusal of the case record, one Xerox copy of Deed of Agreement 

found enclosed with the case record and said Xerox copy of Deed of Agreement 

has not supported and exhibited by prosecution side as said document is Xerox 

copy. 

25. If we meticulously peruse the contentions of the ejahar, it is seen that the 

informant failed to plead on which date incident took place, rather he in his 

ejahar pleaded that the agreement executed by accused person on 31.11.2014 

and on 31.12.2014 accused supplied only 16,000 bricks to him out of 25,000 

nos. of bricks in the first instalment. If we consider the last date i.e. on 

31.12.2014 as the date of occurrence and ejahar was lodged on 25.03.2015 

that means the ejahar was lodged almost 03 months after the last date of the 

occurrence took place between them. In the ejahar vide P. Ext-1, the informant 

failed to give any reasonable explanation for delay in lodging the ejahar. The 

prosecution side even failed to make any endeavour to explain that inordinate 

delay in lodging the ejahar. It is not that the delay in lodging the ejahar is 

always fatal for prosecution side, where the inordinate delay is explained by the 

prosecution that does not make the case of the prosecution weaker. The 

contentions of the ejahar and nature of the case deserves reasonable and 

plausible explanation from the informant for lodging the ejahar after 03 months 
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of the alleged incident. As such inordinate delay in lodging the ejahar always 

makes the case after thoughts and which may cause miscarriage of justice. In 

this case in hand the delay caused in lodging the ejahar makes the entire case 

of the prosecution weaker, doubtful and untrustworthy in nature. 

26. The informant in his ejahar admitted that the accused side has delivered or 

supplied bricks of 16,000 out of 25,000 in the first instalment. That fact as 

stated by the informant in his ejahar admittedly not pleaded by the informant in 

his evidence-in-chief and that omission divulges from the informant side makes 

the case of the prosecution contradictory and doubtful in nature. The informant 

also contradicted his own version by way of testifying in his evidence-in-chief 

that he gave Rs.3,00,000/- to the accused with a promise that accused would 

supply bricks to him but in the same time he in his ejahar vide P. Ext-1 pleaded 

that accused received an amount of Rs.2,60,000/- from him and in presence of 

the said material contradiction the evidence of PW-3 (Informant) appears to be 

doubtful and untrustworthy in nature. The prosecution side even failed to 

examine any single witness to support the fact that accused received any 

money from the informant.  

27. If really there was an agreement on 01.12.2014 for receiving Rs.2,60,000/- to 

the informant by the accused person ? Then, the said agreement must have 

exhibited before this court to substantiate those facts. The crux of the dispute 

depends upon the fact of receiving an amount of Rs.2,60,000/- and delivery of 

1,00,000/- bricks. The agreement executed between the parties not exhibited 

before this court by prosecution side to prove the entire transaction. As such 

that lacuna makes the oral evidences of witnesses contradictory and doubtful in 

nature. 

28. In the result, to sum up the evidences on record, it is seen that the case of the 

prosecution appears to be weaker and doubtful due to non-presentation of 

documents of such monetary transaction as claimed by the informant in his 

evidence. The contradictions, omissions coupled with the fact of delay in 

lodging the ejahar makes the case of the prosecution weaker, doubtful and full 

with lots of shortcomings. As such it can be safely concluded here by way of 
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observing that the prosecution side failed to prove the guilty of the accused 

person beyond any shadow of doubt. Hence, the accused person, named, Md. 

Riajul Haque is entitled to get the benefit of doubt. 

29. Therefore, in the light of the above said discussions, I am of the opinion that 

prosecution has failed to prove the charge against the accused person beyond 

reasonable doubt and as such the accused is acquitted from the charge under 

section-406 of Indian Penal Code and sets at liberty. Surety is extended for six 

months in view of section 437A of Cr PC. 

30. Accordingly, the case is disposed of. Judgment is prepared and pronounced in 

open court. Given under my hand & seal of this court on this 29th day of March, 

2022 at Tezpur.  

 
     

          (Sri N. J. Haque) 

Dictated and Corrected by me                     Chief Judicial Magistrate, 

                                   Sonitpur: Tezpur 

  

    Chief Judicial Magistrate, 
                     Sonitpur: Tezpur 
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APPENDIX -14 

LIST OF PROSECUTION/DEFENCE/COURT WITNESSES 

A. Prosecution: 

RANK NAME NATURE OF EVIDENCE (EYE 
WITNESS, POLICE WITNESS, EXPERT 
WITNESS, MEDICAL WITNESS, PANCH 

WITNESS, OTHER WITNESS) 

PW-1 Md. Moinul Haque OTHER WITNESS 

PW-2 Md. Munna Ali OTHER WITNESS  

PW-3 Md. Jakir Hussain INFORMANT 

 
 

B. Defence Witnesses, if any: 

RANK NAME NATURE OF EVIDENCE (EYE 
WITNESS, POLICE WITNESS, EXPERT 
WITNESS, MEDICAL WITNESS, PANCH 

WITNESS, OTHER WITNESS) 

NIL NIL NIL 

 
C. Court Witnesses, if any: 

RANK NAME NATURE OF EVIDENCE (EYE 
WITNESS, POLICE WITNESS, EXPERT 
WITNESS, MEDICAL WITNESS, PANCH 

WITNESS, OTHER WITNESS) 

NIL NIL NIL 

 

LIST OF PROSECUTION/DEFENCE/COURT EXHIBITS 

A. Prosecution: 

Sr. No. Exhibit Number Description 

1 P. Ext-1 Ejahar 

 

B. Defence: 

Sr. No. Exhibit Number Description 

NIL NIL NIL 
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C. Court Exhibits: 

Sr. No. Exhibit Number Description 

NIL NIL NIL 

 

D. Material Objects: 

Sr. No. Exhibit Number Description 

NIL NIL  NIL 

 

 

Chief Judicial Magistrate, 
                                       Sonitpur: Tezpur 
 

 
 


